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Winter Trade Finance
Conference
We report on ICC’s conference in London chaired by John Turnbull (Sumitomo Mitsui Banking
Corporation Europe).

The ICC’s recent conference covered a number of important
areas including key issues in letter of credit transactions such
as discrepant presentations, linkage and UCP 600, and the
forthcoming ISBP revision and ebills of lading.
(The Conference took place on Wednesday 15 December 2010 at
the offices of Holman Fenwick Willan. This article has been distilled
from a lengthier article that appeared in 3(4) Bankers’ Law and
covers the sections of the conference of more interest to the shipping
market.)
Discrepant Presentations
i) Practical Experience
An experienced letter-of-credit expert from the trading
community said that over the last 20 years “the discrepancy
rates had not come down but remained stubbornly high at
50-70 per cent”. He then provided a couple of practical
examples of issues that he had experienced in relation to the
interpretation of UCP/ISBP:
•

•

“Did the phrase ‘600,000 barrels crude oil’ refer to
a measurement so that the tolerance in Article 30 (b)
should apply or should “barrels” be interpreted as
packing units or individual items which did not attract
the tolerance?” The consensus in the audience was
that, as he suggested, the tolerance did apply as the oil
was pumped rather than physically provided in barrels.
“Did the unfortunate use of the phrase min/max
10,000MT gasoil mean that partial shipments were
allowed pursuant to Article 31(a)?” He thought that
partial shipments were permitted in this scenario.

industry terminology and rejected documents as
inconsistent because they were not aware of certain oil
industry standard abbreviations.
•

Certain banks did not follow ISBP para 41 and treated as
discrepant documents that had different titles but were
clearly in substance the same e.g. certificate of quality/
certificate of analysis.

•

Typographical errors, which certain beneficiaries
refused to accept, despite ISBP para 25 that made
clear that misspelling or typing errors that do not
affect the meaning of a word or sentence do not make
the document discrepant. (Although John Turnbull
(Chairman) did suggest, in the subsequent Question
and Answer session that “the distinction between typing
error and inconsistency could be a grey area for some.”)

In order to avoid unnecessary discrepancies, the industry
expert said that his company had developed standard letter of
credit applications which were routinely used. Generally, the
company preferred to use standby letters of credit because they
were relatively uncomplicated and provided protection should
a customer default.
Linkage and UCP 600
Professor Bennett (University of Nottingham) examined
Linkage under UCP 600. The issue was “to what extent must
all the presented documents demonstrably relate in some way
to the same underlying transaction”. For example, in the case
of a bill of lading and certificate of inspection, must it be clear
that the inspected goods are the goods that have actually been
shipped?

He mentioned some of the problems:
•
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Sometimes certain banks were unfamiliar with oil
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Before considering the effect of UCP 600 he considered
earlier versions of UCP, decisions of the ICC Banking
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Commission, and the decision of the Court of Appeal in
Banque de l’Indochine v. Rayner (1974). It was clear that
UCP provisions regarding description of the goods did not
require linkage. However, the ICC Banking Commission
had connected linkage to the general requirement of
consistency, and in Rayner Lord Donaldson MR had stated:
“However general the description, the identification must
... be unequivocal. Linkage between the documents is not,
as such, necessary, provided that each directly or indirectly
refers unequivocally to ‘the goods’.” It was however unclear
whether Lord Donaldson MR considered the requirement of
linkage to arise from the wording of the UCP or to constitute
an independent principle of the common law.
Professor Bennett then considered UCP 600. Previous
references to “consistency” had been removed in favour of a
requirement under Article 14(d) that data must not “conflict”
with the credit or any other stipulated document. In his view
this wording “could not support any linkage requirement.”
He also referred to the “residual article”, Article 14 (f). A
document falling within this article will be accepted as
presented if its content appears to fulfil the function of the
required document and there is no Article 14(d) conflict
of data. The question was whether the requirement of
“appearing to fulfil the function” imported linkage. Professor
Bennett considered that ISBP 2007 paragraph 183 (relating to
a certificate of origin) provided the best guidance in this area.
According to paragraph 183, a certificate of origin had to
“appear to relate to the invoiced goods”, wording that could
be interpreted as importing linkage. However, the paragraph
further provides that this requirement would be satisfied by a
non-conflicting description phrased in general terms, which
clearly did not require linkage. If linkage was not required of
a certificate of origin it was difficult to see why it should be
required of any other document.
Professor Bennett concluded that there was no basis
in the express wording of UCP 600 for a requirement of
unequivocal linkage. Moreover, there would be “great
difficulty in implying such a requirement under UCP as
this risked undermining the harmonisation of documentary
credit law achieved by UCP and would be inconsistent with
UCP’s detailed prescription for compliance” in relation to
transport documents and certain others. If the parties wanted
unequivocal linkage then this should be expressly stated in
the credit.
At the conclusion of Professor Bennett’s paper, a number
of banking industry experts commented on linkage. John
Turnbull expressed the hope that the “market would not be
caught out if unequivocal linkage became a serious problem
again.” Gary Collyer said that there had been strong resistance
within the UCP 600 Drafting Group to including the concept
of linkage in UCP. At the time, only a very small number of

ICC national committees had suggested that linkage should
be included in UCP 600. Roger Jones, commenting on
linkage, said that UCP 600 represented a compromise in
the final analysis and that the Banking Commission had
been “totally split” on how to approach this issue. He had
described, previously, the wording of the linkage provisions
in UCP 600 as “convoluted” and in his view Article 14(d) is
one of, if not the most disappointing part of UCP 600. He
reported that when this issue was discussed at the Banking
Commission meeting in Vienna during the drafting process
there were different schools of thought ranging from those
members “who did not want to check anything to those that
wanted to check every last detail of a document required
under a LC” plus various shades of opinion in between. This
meant that unambiguous drafting became almost impossible
in the absence of a clear agreement as to what the parties
wanted to achieve.

ISBP Revision
Gary Collyer, Chair of the ISBP Drafting Group and
Chair of the UCP 500 Revision, explained that the revision
of ISBP was still at a very early stage, with the Banking
Commission meeting in Zurich in March 2011 the next
step. “What the Drafting Group and Consulting Group
[which he reported John Turnbull has recently joined as cochair] need as a starting-point is a list of items setting out
what the ICC national committees would like to see in the
revised publication. Ultimately it is down to these national
committees as to what matters will ultimately be covered in
the ISBP revision.”
Overall, Gary Collyer wanted to see “ISBP changed from
a bank-centric document, which beneficiaries around the
world often did not possess, to a document that would also
be seen by beneficiaries to provide assistance to them in the
presentation of compliant documents.”
Gary Collyer said that an important issue in the revision
process would be how to create the relationship between the
revised ISBP and UCP 600. “The problem has always been
that whilst most banks abide by ISBP, some only use it when it
suits them - there needs to be suitable practices and rules that
apply to all.” In Gary Collyer’s view another important issue
would again be linkage. In his view it was important to avoid
introducing linkage - “this must be left to express agreement
in the credit.” However, the revised ISBP, by covering more
documents that are seen in documentary credits should aid
better understanding of sub-article 14 (f) and the meaning of
fulfilling the function. This topic “arose in most workshops”.
He said this provision was important “because it meant that
the content must reflect the title or intent of the document
and document checkers cannot turn a blind eye to a document
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correct in title but not in content”.
The recent ICC recommendation paper in relation to on
board notations would be incorporated into the revised ISBP,
Gary Collyer confirmed.

Future Developments - e-bills of lading
Cynthia Worley (ESS) spoke on ebills of lading. She
provided a practical on-screen demonstration of CargoDocs,
ESS’s exchange for electronic bills of lading. A striking feature
was the extent to which ESS had strived to make the electronic
bills of lading look like a traditional bill of lading (see above).
For example, the terms and conditions appeared as if they were
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on the reverse side of the electronic bill and the logo of an oil
company was recreated. It is because of a perceived human
need for continuity rather than any actual legal requirement.
CargoDocs claims to provide time and cost savings to each
party in the trade chain. Cynthia Worley suggested that banks
“could save time which was presently wasted on manually
matching paper shipping documents with electronic or
paper letters of credit”. CargoDocs also assists with another
problem associated with paper-based systems, the “inability to
authenticate that parties have signing authority and a loss of
business to open account trading due to paper inefficiencies.”
She said that ESS had calculated that the total time spent on
a typical crude oil, paper bill of lading transaction was 4 1/2
days over the course of several months, whereas CargoDocs
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Photo: Mitsui O.S.K Lines has been using its international trade capability to assist with containership and ferry support following the recent
tsunami and earthquake disaster in Japan.

allowed the same process to be completed within 65 minutes, in
the course of a single day.
Cynthia Worley explained how CargoDocs is to be rolled
out by using terminals as central hubs. Following several of
their counterparts in the UK, Exxon’s Baton Rouge Refinery
recently moved to electronic bills of lading (November, 2010).
Cynthia Worley said that the different receiving ports, with
which vessels from Baton Rouge traded, could be “treated

differently, depending on the circumstance. And in some cases,
if necessary, the electronic bill could be converted to paper via
the CargoDocs exchange.” She announced that CargoDocs
would soon be expanding into Russia at the request of the
Primorsk Oil Terminal.
(For futher information on this area: see “Making Electronic
Bills of Lading a reality” 8(1) Shipping & Transport International.
at p. 13.)
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